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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE::::DHUBRI. 

G.R. Case No. 4526 of 2015, U/S 435 of I.P.C. 

 

 

 

 

                                                                State 

-Vs.- 

Mona Bibi……Accused person. 

 

 

 

 

            Present:   Sri R. Bhattacharjee, A.J.S. 

                       Chief Judicial Magistrate, 

                                   Dhubri. 

 

                                     Advocates appeared: 

 

 Mr. B. Agarwala, Learned Additional Public Prosecutor…....for the State. 

 

                Mr. D. Hussain, Learned Advocate................................for the Defence. 

                                 

 

                Date of Evidence   : - 24.04.2018, 12.09.2018, 27.05.2019; 

                                                               09.09.2019;                

 Date of Statement of Defence: - 20.09.2019; 

 Date of Argument   : - 25.09.2019; 

 Date of Judgment      : - 04.10.2019;  

 

 

 

           J U D G M E N T 

 

 

 

1.                                         Prosecution’s case, as surfaced upon the 

Record, in brief, is that on 02.10.2015, the informant Rohima Bewa lodged 

an F.I.R. with the Dhubri Police Station, alleging, inter-alia, that on the 

same day, i.e., on 02.10.2015, at about 12:00 Noon, when the daughter 
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of the informant Roshna Khatun was under medical treatment at Dhubri 

Civil Hospital, the accused person Anowar Hussain along with Inamul 

Hoque, Abdul Sattar, Mona Bibi and Lavli Khatun has trespassed in to her 

matrimonial home, thereby committing theft of valuable documents, Gold 

ornaments, cloth and money by breaking open Trunk, setting the house 

on fire as a result of which a loss to the tune of Rs. 1,50,000/- ensued.   

2.                                          Accordingly, Dhubri Police Station case No. 

1270 of 2015 was registered and on completion of investigation, the 

Investigating Officer has laid down charge-sheet against the present 

accused person Mona Bibi. 

3.                                          Consequently, the accused person has 

entered appearance and necessary copies were furnished. Finding prima-

facie materials to proceed with U/S 435 I.P.C., My Learned Predecessor 

has been pleased to frame Charge U/S 435 I.P.C. against the accused 

person. The contents of Charge U/S 435 I.P.C. were read over and 

explained to the accused person by my Learned Predecessor and recorded 

vide order dated 25.07.2017, to whom she has pleaded not guilty and 

claimed to stand trial. 

4.                                           Prosecution side examined seven witnesses 

including the Investigating Officer in support of its case.  

5.                                            Accused person has been examined U/S 313 

Cr.P.C. Defence denied the offences and also declined to adduce evidence.  

6.                                             Heard arguments of Learned Counsel for 

both the sides. Perused and considered available material. 

 

 

           7.   POINT FOR DECISION: 

 

(i)                  Whether on 02.10.2015, at about 12:00 Noon, the 

accused person has committed mischief by setting fire to the house of the 

informant thereby causing damage of valuable documents, Gold 

ornaments, cloths, household articles, money etc. valued Rs.100 upwards 
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and thereby committed an offence punishable U/S 435 of the Indian 

Penal Code?   

 

             8. Decision and Reasons for Decision. 

 

  

a)            It is the settled position of law that to constitute an offence 

U/S 435 I.P.C., following ingredients are pre-requisite: 

                    i) Accused committed mischief; 

                   ii) Such mischief was committed or caused by fire or some 

other explosive substance; 

                  iii) Such act resulted in damage to the property to the tune of 

Rs.100/- or more where the property was other than agriculture produce, 

or Rs.10/- or more where the property was agricultural produce; 

                  iv) Accused intended or knew that his act was likely to cause 

such damage.            

b)           Now, in the light of above position of law, in considering 

evidence on record, it appears that P.W.-1, Rahima Bewa, the informant, 

in her evidence, inter-alia, stated that she is acquainted with the accused 

person and one day, the accused had beaten up his daughter for which 

she called Police of Dhubri Police Station. According to P.W.-1, Police have 

arranged for medical treatment of her daughter at Dhubri Civil Hospital. 

c)                   During cross-examination of P.W.1, defence elicited that at 

the time of incident, informant was in her house and she is not the eye 

witness. 

d)             P.W.-2, Sar Bhanu Bibi, inter-alia, deposed that on the 

date of incident, she was in her house. According to P.W.2, on hearing 

hue and cry from the house of the accused, she came out and noticed 

that accused Mona Bibi assaulting Roshna Bibi. P.W.2, has also deposed 

that she is not privy to what happened thereafter. 
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e)                In her cross-examination, P.W.2, inter-alia, was given 

suggestions that she has not deposed what have been mentioned in the 

Court in her statement U/S 161 Cr.P.C. which P.W.2 has denied.  

f)                  P.W.3, Bashiran Bibi in her evidence, inter-alia, stated 

that she is acquainted with the accused person as well as the informant. 

According to P.W.3, on hearing hue and cry from the house of the 

accused, she came out and noticed that accused Mona Bibi assaulting 

Roshna Bibi. 

g)              In her cross-examination, defence, inter-alia, has given 

suggestions to P.W.3 that she has not deposed what have been 

mentioned in the Court in her statement U/S 161 Cr.P.C. which P.W.3 has 

denied. 

h)                       P.W.4, Esufa Begum, inter-alia, also deposed that she is 

acquainted with the accused person as well as the informant. According to 

P.W.4, on hearing hue and cry from the house of the accused, she came 

out and noticed that accused Mona Bibi assaulting Roshna Bibi. 

i)               In her cross-examination, defence, inter-alia, has given 

suggestions to P.W.4 that she has not deposed what have been 

mentioned in the Court in her statement U/S 161 Cr.P.C. which P.W.4 has 

denied. 

j)                        P.W.5, Chanda Sha, inter-alia, also deposed that she is 

acquainted with the accused person as well as the informant. According to 

P.W.5, on that day she has noticed from her house that Rohima Bewa was 

lying in the floor and she is shouting that she was assaulted. P.W.5, 

further, deposed that the accused person has assaulted Rohima Bewa.   

k)                    P.W.6, Abdul Aziz, inter-alia, deposed that he has noticed 

fire in the house of Mona Bibi. According to P.W.6, prior to that Roshna 

Khatun was assaulted by Mona Bibi, Dadul, Enamul, Lovely and Police 

seized clothes of Roshan Khatun and he is a seizure witness.  

l)                    During cross examination of P.W.6, , defence, inter-alia, 

has given suggestions to P.W.6 that he has not deposed what have been 
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mentioned in the Court in his statement U/S 161 Cr.P.C. which P.W.6 has 

denied.  

m)        P.W.7, I.O., W.S.I., Gita Sarkar, inter-alia, testified 

that on the basis of F.I.R., on being entrusted by the Officer-in-Charge, 

Dhubri Police Station, she has investigated the case and laid down charge 

sheet against the present accused person. 

n)                         During cross-examination of P.W.7, Defence confirmed 

the contradictions pressed in to service vis-à-vis statement U/S 161 Cr.P.C. 

of the concerned witnesses.    

o)                            In the heels of above, in considering the testimony 

on case record, it appears that in the F.I.R., the informant, inter-alia, 

alleged about “on 02.10.2015, at about 12:00 Noon, when the daughter of 

the informant Roshna Khatun was under medical treatment at Dhubri Civil 

Hospital, the accused person Anowar Hussain along with Inamul Hoque, 

Abdul Sattar, Mona Bibi and Lavli Khatun has trespassed in to her 

matrimonial home, thereby committing theft of valuable documents, Gold 

ornaments, cloth and money by breaking open Trunk, setting the house 

on fire” in no ambiguous terms, whereas; it is surprising to note that as 

P.W.1, the informant Rahima Bewa, inter-alia, deposed that the accused 

person beating her daughter, without attempting to even reproduce a 

single allegation incorporated in the F.I.R. 

p)                    It is further notable that, P.W.1 has nowhere uttered a 

sentence about the accused setting the house in question on fire. 

q)                       More-so, the P.W.2, P.W.3 and P.W.4 in unison deposed 

about accused Mona Bibi assaulting Roshna Khatun, whereas; as per 

version incorporated in the F.I.R., Roshna Bibi is in Hospital which again 

simply defies all logic. 

r)                 Therefore, it is transparently notable that none of the 

Prosecution witnesses have deposed that the present accused person is 

responsible for igniting fire and attributing commission of offence with 

which the accused person was charged with in this case. 
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s)                 Aforesaid inconsistency in the evidence clearly outlines 

failure of the Prosecution to establish the case beyond all reasonable 

doubt. 

t)                 Thus situated, the accused person is entitled to be acquitted. 

 

               9. O R D E R 

 

        a)                       In result, the Prosecution has failed to establish the 

Charge U/S 435 I.P.C. against the accused person beyond all reasonable 

doubt for which the accused person is hereby acquitted and set at liberty 

forthwith.  

        b)                         Surety of accused person is extended for six months 

in view of section 437A of Cr.P.C. 

c)                           Seized Article(s), if any, be disposed of after statutory 

period in accordance with law. 

d)                           Accordingly, the case is disposed of on contest.  

e)                       Given under my Hand & Seal of this Court on this the 

04th day of October, 2019 at Dhubri. 

 

                                       Chief Judicial Magistrate, 
                                                                            Dhubri.   
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10. A P P E N D I X 
 

 
 
 
I) PROSECUTION WITNESS:-  P.W.-1: Rahima Bewa; 

P.W.-2: Sar Bhanu Bibi; 
P.W.-3: Bashiran Bibi; 
P.W.-4: Esufa Begum; 
P.W.-5: Chanda Sha; 
P.W.-6: Abdul Aziz; 
P.W.-7: W.S.I., Gita Sarkar.  

 
II) PROSECUTION EXHIBIT:-          Ext.-1: Seizure List.; 
                                                    Ext.-1(1): Signature; 
                                                    Ext.-2: Charge Sheet.   

 
 
 
III) DEFENCE WITNESS:-           None. 

 
IV)  DEFENCE EXHIBIT:-           Nil. 

 
 

         
Chief Judicial Magistrate, 

         Dhubri.  
 

                                                                              
            Dictated and corrected by me. 

 
 

           
            Chief Judicial Magistrate, 
                           Dhubri.  
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